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DIVORCE IN AMERICA AND ENGLAND. 



In her latest novel, "Daphne, or Marriage a la Mode," Mrs. 
Humphry Ward, perhaps with a little less freshness and flexibility 
than usual, has grappled once more with a great social question. 
Her choice this time has fallen on the American divorce laws 
and their reflex action upon American womanhood, upon do- 
mestic life and upon the general position of marriage in the 
scheme of American society. From the standpoint of one who 
is a sociologist rather than a literary critic there is, of course, an 
essential unfairness in treating such a theme through the medium 
of the novelist's art. The unfairness consists in the impression 
which the reader necessarily receives that one or two selected in- 
stances are to be taken as representing the whole. Working on 
a small canvas, with vivid and telling colors, and concerned less 
with social phenomena in the mass than with their influence upon 
the clash of personality and environment or right and wrong or 
sex and sex in individual cases, the novelist can scarcely hope 
to escape the fate of those who would survey a continent through 
a telescope. Every social investigator should have something of 
the novelist in him, should keep an eye, that is, for the drama 
and verities of life behind generalized " conditions " and serried 
statistics; but there is no reciprocal obligation on the novelist 
to be also an expert in scientific research. Mrs. Humphry Ward, 
I gladly admit, is too deft and experienced an artist to overload 
her pages with " awful examples." She gives, indeed, only two 
illustrations of the disastrous consequences that follow or that 
may follow the lax divorce laws and their laxer administration in 
some of the Western States. "Neither illustration appeals to me 
as quite typical of the America I know. Mrs. Verrier, a member 
of "the strictest sect of New York's social elite," had married a 
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Jew, had tried to get him into society and failed, had found her- 
self in danger of being dropped by her old set and had ended by 
divorcing him. " Then, one night about a year ago, he took the 
train to Niagara — of course it was a very commonplace thing to 
do — and two days afterwards he was found, thrown up by the 
whirlpool; you know, where all the suicides are found." Mrs. 
Vender made an effort to brazen the thing out, but with only 
partial success. Something resembling a conscience awoke in 
her; remorse and ostracism combined to wreck her health and 
beauty; and her last act before she died was to write a letter 
recanting her early view of marriage as " something we may 
bend or break as we will" and imploring a young friend who 
likewise had obtained a divorce for no sufficient reason to return 
to her husband and ask his forgiveness. 

But Mrs. Vender's case is merely episodical. It is in Daphne 
Floyd, the American heiress of Irish and Spanish - American 
parentage, that Mrs. Humphry Ward traces most fully and care- 
fully the workings of the South Dakota divorce code. Daphne 
becomes the wife of a handsome young Englishman who, while 
caring for her and coming in time to love her, marries her main- 
ly for her money. He is weak, but not irredeemably ; stupid, but 
in the pleasant English fashion; immature, but, except on the 
aesthetic side, not beyond the possibility of development — just the 
ordinary commonplace man, in short, whom the right woman 
makes and the wrong woman mars. For the first three years 
all goes reasonably well. It is only when they settle down with 
their daughter on the ancestral estate in England that trouble 
begins. Daphne soon finds herself hopelessly at odds with the 
whole spirit of her surroundings. The formation and narrowness 
of English country life rouse in her all the latent elements of 
" racial " antagonism. She shocks the Archdeacon by the ultra- 
liberality of her views on divorce. She collides with her mother-in- 
law over the question of decorations. She undertakes to point out 
to her neighbors their manifold defects of artistic taste. There 
is a sort of struggle between Daphne and her environment to 
determine which shall civilize the other. Its issue is still un- 
decided when the appearance of a former fiancee of her husband, 
who had thrown him over when he lost his money, gives a new 
turn to Daphne's troubles. Mrs. Eairmile is a very clever study 
in the feminine siren. She sets out in the most approved spirit 
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of deviltry to recapture the affections of her old lover, and, while 
she does not succeed, she plays him with sufficient dexterity to 
make Daphne furiously jealous. The man himself, while too 
good a fellow to succumb to her wiles, is too indecisive and too 
stupid wholly to disentangle himself. He lies about her to 
Daphne, weakly and unnecessarily, and Daphne, discovering it, 
feels that her marriage has lost the essential basis of trust and 
respect and that she owes it not merely to herself, but to " Woman- 
hood" to free herself from a tie stained by falsehood and base- 
ness. Some inherited instinct of lawlessness and revolt surges 
up anew through her passionate Southern blood. She begins 
at once to plan her escape. She contrives a scene in which it is 
made to appear that her husband has knocked her down. She 
leaves him, taking the child with her, goes straight to South 
Dakota, with an array of bribed witnesses to testify to " cruelties " 
and " indignities," turns the yellow press upon her husband when 
he attempts to follow her and finally secures her decree with the 
custody of the child. The husband, still in the eyes of English 
law a married man, goes to the bad ; the child dies ; and Daphne 
devotes herself feverishly to art-collecting, philanthropy and the 
"woman movement." Ultimately she is brought round to some 
sense of what she has done, and with a woman's unwillingness to 
admit the irremediable makes a futile effort at reconciliation. 

Mrs. Humphry Ward, however, puts into the mouths of her 
characters some tolerably precise opinions on the general question 
uncomplicated by the special circumstances of the two cases she 
has picked out for dissection. She makes, for instance, an Amer- 
ican declare that "the most significant thing in American life 
just now" is — not the divorce laws, it goes deeper than that — 
but "a complete transformation of the idea of marriage"; and 
in a letter written by an English clergyman to an American 
friend she most ably reproduces what is, I suppose, the common 
English and European view of the matter — that is to say, that 
the American divorce laws are a species of moral anarchy, that 
they are slowly disintegrating the very foundations of society, 
that there are " divine avenging forces " which will exact a heavy 
and inexorable penalty, and that America as a nation "must 
either retrace some of the steps taken or sink in the scale of life." 

I confess, as an Englishman who has spent some years in the 
United States, to having long been interested in and puzzled by 
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the American divorce laws. Indeed, the whole American attitude 
towards divorce at once entices and defies the analytical foreigner. 
The foreigner who does not analyze finds no difficulty in settling 
the matter offhand. He counts up the number of American 
divorces, he reads of the chaotic medley of the American divorce 
laws, and at once thanks God that he belongs to a country where 
some respect for the sanctity of the marriage tie still lingers. I 
doubt whether all Americans realize how much their divorce 
courts have to do with framing the European estimate of Amer- 
ican morals and civilization. Even the foreigner who knows 
nothing else about America knows that it is the land of easy 
divorce. The inference that it is also the land of lax morality 
easily follows, and as the oddities or defects of the American 
social structure are a by no means displeasing topic abroad, it is 
an inference that finds an immense acceptance, and anything that 
helps to bear it out may be assured of a genuine European wel- 
come. The American publicist, for instance, who declared a few 
years ago that "marriage as an institution hardly exists among 
us any more than in the fifth century at Borne, when twenty 
wives in succession was not thought an extravagant allowance 
even for a Christian deacon," was immediately hailed abroad as 
the solitary voice for righteousness in a godless commonwealth. 
And I need hardly say that a prodigious reception was given to 
the recent report of the Census Bureau on the divorces from 
1887 to 1906. In England, especially, that report was made 
the text of innumerable homilies, and I am far from denying that 
it contained a good deal of somewhat startling material. It 
showed, for instance, that one American marriage in every twelve 
ends in the divorce courts and that in the period under review 
divorces increased three times as fast proportionately as popula- 
tion. In two-thirds of the suits the wife was the plaintiff. Only 
15 per cent, of the actions were contested, "and probably in 
many of these cases," added the report, "the contest was hardly 
more than a formality." Of the divorces granted to wives 33 
per cent, were on account of desertion, 27 per cent, for cruelty, 
only 10 per cent, for adultery and 5 per cent, for drunkenness. 
Of the divorces granted to husbands some 50 per cent, were for 
desertion, 28 per cent, for infidelity, 10 per cent, for cruelty and 
slightly over 1 per cent, for drunkenness. To those who do not 
know America these, naturally, were appalling revelations, and 
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foreigners might well be excused if they found them difficult to 
reconcile with the eulogies on " the purity of domestic life " which 
they understand to be one of the stock features in every Fourth- 
of-July oration. But those who have had an opportunity of be- 
coming even moderately conversant with American life and con- 
ditions will not, I imagine, regard the report of the Census Bureau 
as more than superficially dismaying. 

That the divergences and contradictions of the American di- 
vorce laws have their root in the uncontrollable liberty of the 
States seems to me undoubtedly the fact. State pride and patriot- 
ism almost make it a point of honor that each local Legislature, 
on all conceivable subjects, should have a policy of its own and 
should not tamely reproduce the enactments of other communi- 
ties. A sort of rivalry in legislative experiment is generated by 
the close juxtapositions of the Federal system, by its multiplica- 
tion of competitive loyalties and the pitting of State against 
State in a vast lawmaking tourney. No State is going to do so 
humdrum and spiritless a thing as meekly to copy the example 
of another State. If one State forbids divorces on any grounds 
that is a good argument why its neighbor should grant them on 
all grounds. Then, again, there is the factor of State selfishness. 
It is still a profitable biisiness for a State to have free and easy 
divorce laws, just as it is a profitable business for a State to 
have lax and accommodating corporation laws. It attracts cus- 
tom. The lawyers and hotelkeepers thrive on it. Little com- 
munities of would-be divorcees spring up here and there within 
its boundaries, and the State stands a very fair chance of be- 
coming a perpetual holiday resort, open all the year round, with 
no close season. But this, after all, is not so great a contributing 
influence as the American passion for empirics. I sometimes 
amuse myself by running through the statute-books of some of 
the Far Western States. I can always rely on finding in them 
a mass of legislative idealism, of cheerful contempt for all human 
experience, of still more cheerful confidence in the virtue of the 
political " short cut," such as history, outside the French Bevolu- 
tion, can hardly parallel anywhere. The lawmakers in these 
Arcadian communities are the champion patent-medicine curers 
of the world and all its ills. When anything is brought to their 
notice that they disapprove of they waste no time trying to 
regulate it. They simply and comfortably abolish it. Thus in a 
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typical Western State you have only to look at the statute-book 
to see that immorality and gambling and drunkenness and 
cigarette-smoking by boys, and all the other infirmities of our 
civilization, so far from flourishing, cannot even exist. They 
have been decreed out of the very chance of life, annihilated and 
made an end of. The legislators, in a word, have declared that 
these things shall not be. And so, of course, they are not. 

This genius for social panaceas swoops with easy avidity upon 
the whole field of marriage and divorce. Given legislators who 
have unfaltering faith in their ability to turn out a new heaven 
and a new earth at least once a session, it is inevitable that they 
should be most piquant, most untrammelled, and in every way 
most astounding when they come to deal with the relations of 
husband and wife. The past weighs with them not at all; of 
traditions they have none; their guides are the local sentiment of 
people like unto themselves, their own elementary freshness of 
heart and emotion, which is one of Nature's gifts to Americans, 
and that infectious sense of all things being possible which 
propagates itself so easily in their buoyant atmosphere. To men 
of such propensities and worked upon by such influences, no 
field, as I have said, could be more inviting or more crowded 
with opportunities than that of marriage and divorce. A bold 
occupation and development of it has come all the easier to Amer- 
icans through their ingrained and impregnable indifference to 
theological considerations — they are the only people who, while 
essentially religious, have kept the Churches in their proper place 
— through their intense individualism and through their easy- 
going, sometimes misguided, often over-indulgent, but none the 
less real and vital sense of chivalry. They are honorably am- 
bitious to diffuse as much individual freedom and happiness, and 
to prevent as much unhappiness, as possible; and the ambition is 
one that operates with peculiar force whenever the comfort or 
peace of mind of women is in question. It is, perhaps, more than 
anything else, with a view to promoting the welfare of women 
and to asserting their right to a social and legal equality with 
men, that the American divorce laws have been framed in a 
spirit of such pronounced liberality. And in these days when 
lawmakers are more criticised than thanked, it is pleasant to see 
the highly practical and gratifying fashion in which American 
women have marked their sense of this legislative solicitude. The 
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fact that two-thirds of the divorce suits are brought by women 
is a compliment to American legislators that they have fully 
earned. 

No one who fairly weighs these conditions and their conse- 
quences will expect them to result in anything but anarchy. An- 
archical is, indeed, the only adjective that gives any idea of the 
affluent incredibilities of the American divorce laws. From South 
Carolina, which grants no absolute divorces, to Tennessee, which 
grants them on twelve different grounds, there is no possible ex- 
periment which has been left untried and no element of con- 
fusion which has been omitted. You find one sovereign State 
refusing to recognize a divorce granted in another sovereign State. 
You find a man who has been divorced by his wife in Ohio and 
has subsequently remarried, arrested and convicted for bigamy 
in New York. You find the Supreme Court solemnly releasing 
the State of New York from any obligation to give full faith and 
credit to a decree of divorce obtained in Connecticut. You find 
a full circle of diversity on almost every point of practice, pro- 
cedure, the rules of evidence, alimony, the question of remarriage 
and the period necessary to establish a legal residence. Some 
States, for instance, admit confessions without restrictions; in 
others they are only admitted when corroborated; in others, 
again, they are not admitted at all. Here a divorce trial must 
be public; there the question is left open. Sometimes it must 
be trial by jury ; sometimes by two juries ; sometimes it is optional, 
at the request of either party. Fourteen States make no provision 
for separation. In others separation may, at the option of the 
plaintiff, be decreed for any cause that justifies absolute divorce; 
and in yet others the matter is left to the discretion of the court. 
Again, six months are held to constitute a legal residence in five 
States; a year in thirty-four States; two years in five States; 
and three years in four States. In twenty-six States remarriage 
is permitted without any qualification. In others it is granted, 
withheld or limited, as the courts please. Some States encourage, 
and others specifically forbid, the guilty party to marry a co- 
respondent. In Maine the innocent party may not marry within 
two years without the court's permission and the guilty party 
is forbidden to remarry at all unless the court consents. The 
question of jurisdiction, again, is as wide and diverse as the 
continent itself. So, too, is that of service, of alimony, of an 
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innocent wife's right to resume her maiden name, of the division 
of property after a divorce, of the time within which a suit must 
be brought after the discovery of the cause, of the whole treatment 
of uncontested cases, and of the date on which a decree takes 
effect — until finally in the grounds for divorce and in the inter- 
pretations put upon them by the various courts all these di- 
vergences reach their unique and supreme climax. 

These are only a few, the mere fringe, of the anomalies of the 
American divorce laws, and I do not envy the man or the body 
that would attempt to bring them into harmony or to frame a 
single uniform code applicable all over the Union and acceptable 
to the varying needs, conditions and views of nearly fifty States. 
Of late years there has sprung up in America an undoubted re- 
action against the laxity of the present system or lack of sys- 
tem. This reaction has resulted in two reforms. It has diminished 
the grounds on which a divorce may be granted, and it has ex- 
tended the period necessary to establish a legal residence. Public 
opinion, moreover, has forced State after State to go out of the 
divorce business; and no end of conferences have been held with 
a, view to promoting a greater uniformity in the laws. Not very 
much has been achieved. The differences not merely in the actual 
provisions of the various codes, but still more conspicuously in 
the spirit behind them, are so fundamental as to make even 
approximate uniformity appear unattainable. Some States, I 
take it, will always incline towards Cardinal Gibbons's way of 
thinking, and others will always favor the sort of divorce law 
that Zwingli or Milton might have framed. To reconcile them 
to subscribing to a common code by methods of persuasion and 
argument seems to me pretty well hopeless, and to expect an 
amendment to the Constitution that will remove the whole ques- 
tion from the sphere of State control is. in my judgment, not 
Jess chimerical. Nor am I at all convinced that a uniform law 
is either desired or desirable. As with so many other things in 
America, the divorce laws and the records of the divorce courts 
appear far worse on paper than they are in fact. No one who 
really knows the country would argue for one moment that they 
connote a low standard of morals or an unusual degree of domestic 
unhappiness. Americans in these respects are probably better and 
not worse off than the peoples of Europe. The mere fact that 
of every hundred divorces less than twenty involve a question 



304 THE NORTH AMERWAH REVIEW. 

of infidelity is warning enough against any assumption of im- 
morality; while the further facts that two-thirds of the suits in- 
stituted are brought by wives and that in only fifteen per cent, 
of all the divorce proceedings is there any pretence of a contest, 
emphasize the dangers of wholesale and olfhand judgments. 

Personally, I find myself in a good deal of sympathy with 
Professor Minister berg's views on this question. He ascribes the 
frequency of American divorces and the liberality of the divorce 
laws to '* the democratic spirit of self-determination which wants 
to loosen bonds that individuals no longer freely recognize " ; and 
he adds that " it might be said that this is a higher individual 
morality which ends marriage when it has lost its inner sanctity." 
There is a good deal of tnith in this, just as there is in Pro- 
fessor Gidding's contention that the high ratio of American di- 
vorces is a proof of "the elevated standard of decency and in- 
telligence and the high-spirited character" of American women. 
American women have been both prompted from within and en- 
couraged from without to take in many ways a higher, or, at any 
rate, a freer, position in the social scheme than the women of 
European countries have ever thought of occupying. They have 
developed in their relations with men a greater sensitiveness or, 
it may be, a greater self-respect; they certainly exact more, and 
more is, as certainly, given them ; and a great many of the divorce 
suits in which the wife is the plaintiff are undoubtedly brought 
because the American Wife will not tolerate the treatment that 
her European sister is both legally and conventionally forced to 
submit to. The English clergyman in Mrs. Humphry Ward's 
novel is impressed by the fact that it is apparently only in a 
minority of cases that an American woman, when she has got 
rid of her husband, marries some one else. " It is not passion, 
therefore," he argues, "that dictates many of these actions; no 
serious cause or feeling, indeed, of any kind; but rather an ever- 
spreading restlessness and levity, a readiness to tamper with the 
very foundations of society, for a whim, a nothing! — in the in- 
terests, often, of what women call their ' individuality.' " That 
point of view has undoubtedly a certain justification, but on the 
whole, and paradoxical as it may seem, there are aspects in which 
the great and growing average of American divorces may be 
claimed as an index not of a lower, but of a higher civilization. 

I have, moreover, a very definite impression that the bulk of 
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feminine opinion in America is opposed to a uniform law be- 
cause they know that it would be a stricter law. One of the 
most distinguished American women of this generation declared 
that " States with liberal divorce laws are to women what Canada 
was to the slaves before emancipation/'' and warned her sex that 
a national or a uniform code would deprive them of most of their 
present privileges. That, I think, is unquestionably true, and it 
explains why the Churches are so anxious to hand the whole 
matter over to Congress. But American opinion has never been 
very amenable to sacerdotal guidance, and in this case there is 
less chance than in most that it will forsake the strictly secular 
standpoint. The average American, so far as I can gauge his 
views, looks upon divorce not as a disease, but as a remedy. He 
believes almost anything to be preferable to the manacled misery 
in which hundreds of thousands of the women of Europe eat out 
their lives; and he is determined that his own countrywomen 
shall not share their fate. He is rightly and deeply convinced 
of the soundness at the core of American life and morals. He 
admits the abuses and inconveniences which State regulation has 
produced, and he does not deny that it is an anomaly that a 
man should not know whether his marriage or divorce is equally 
Valid in all parts of the Union; but he argues that time and 
the growing sense of responsibility among American legislators 
are gradually bringing about all the change that is needed; and 
he is instinctively opposed to anything that would inject into the 
divorce laws a strictness uncongenial to the American atmosphere. 
An occasional scandal and even a number of proved abuses can- 
not blind him to the enormous amount of unhappiness from 
which the liberality of the State divorce laws has rescued the men 
and women of America. 

Within the last few years the English law of divorce and 
separation has been denounced by judge after judge. The 
President of the Divorce Court himself declared, in 1906, that 
it was " full of inconsistencies, anomalies and inequalities amount- 
ing almost to absurdities," and that it "encouraged immorality 
and produced deplorable results." A few months ago the same 
high authority asserted that " in divorce-court procedure there is 
now one law for the rich and another for the poor"; and two 
or three days later one of the justices in the Court of Appeal 
pronounced it to be " the serious reproach of our existing divorce 
vol. oxc. — no. 646. 20 
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laws that the relief they grant is practically out of the reach of 
the working-classes in this country by reason of expense and the 
absence of local courts empowered to grant it." To obtain a 
divorce in England costs at the very least $500 and a year of 
time, and London is the only city in the country where the trial 
can be held and the decree granted. That in itself is an obvious 
and formidable defect of procedure. It means that the great 
majority of those who are entitled to the relief of a divorce are 
financially unable to obtain it. But that is a technical short- 
coming slight in comparison with the one-sidedness and injustice 
of the law itself. In England a husband can divorce his wife 
if he is able to prove to the satisfaction of a judge and jury 
that she misconducted herself on a single occasion. No such 
privilege belongs to the wife. An English wife cannot divorce 
her husband even though he is living in open adultery. She is 
obliged, in order to free herself, to prove that he has been guilty 
not only of unfaithfulness, but also of cruelty, or else that he has 
wilfully deserted her for not less than two years. All the redress 
she is able to obtain for the infidelity of her husband unac- 
companied by cruelty or desertion is a separation order from a 
magistrate. As a rule, a separation order allows her from one- 
fourth to one-third of her husband's income, though whether 
she will ever receive it is problematical. At the same time, it 
estops her from ever afterwards suing for divorce, and it pre- 
vents both husband and wife from remarrying. Thus the greater 
offence is visited by the lighter punishment. A husband guilty 
of unfaithfulness plus cruelty or desertion is divorced and per- 
mitted to remarry. But a husband guilty of unfaithfulness only 
is separated from his wife under conditions that allow neither 
of them to remarry. 

Some nine or ten thousand of these separation orders are issued 
yearly. This means that every year nearly 20,000 people are 
turned loose on society under unnatural conditions. Not, one of 
them can remarry so long as his or her former partner is alive. 
The law condemns them to a permanent celibacy, which is equiva- 
lent to saying that the law puts a premium on immorality. The 
Act permitting and regulating the issue of separation orders was 
passed in 1895. In the thirteen years of its active operation it 
has probably been responsible for throwing on the world from 
150,000 to 200,000 persons, each one of whom, in the emphatic 
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words of a great English lawyer, is " a potential adulterer," with- 
out any legal family ties or any possibility of contracting them, 
and licensed by the law to indulge his or her passions with im- 
punity. Lax divorce laws may be an evil, but the rigorous code 
of England is a far greater and more potent source of moral 
corruption. Again, there are in England some 60,000 married 
men and women who are certified as insane; hut as the law 
recognizes only adultery as a ground for divorce, the husbands 
and wives of these 60,000 lunatics are unescapably tied to them. 
A man may be an habitual drunkard or a slave to drugs or sen- 
tenced to prison for life, or may desert his home and family, may 
refuse to contribute anything to their support or may even de- 
cline to cohabit with his wife, and yet, under the laws of Eng- 
land, always more careful of the rights of property than of per- 
sons, the wife cannot divorce him. The utmost she can do is 
to obtain a separation order, the chief effect of which will be to 
place beyond reach of the law whatever illicit connections he or 
she may care to form. A growing body of opinion is being 
organized in England against the maintenance of a system so 
prolific of injustice and so conducive to immorality; but no one 
who recalls, or has read of, the fanatical opposition that had to 
be overcome before the English law of divorce reached even its 
present meagrenees of liberality — no one who realizes the power of 
the sacerdotal tradition in English affairs — can doubt that a long 
and bitter struggle will have to be fought before separation or- 
ders are abolished, before both sexes are placed on an equality 
in the matter of divorce, before decrees are granted in cases of 
lunacy or of long terms of imprisonment or of habitual drunken- 
ness or desertion, and before the English divorce code is brought 
up to the level of a modern and enlightened State. The British 
have gone as far towards one extreme as the Americans towards 
the other; but from the standpoint of the social well-being of 
the community there cannot, I think, be much question that the 
American system is the less harmful of the two. 

" Bbitannictjs." 



